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lines stated in the deed, or the whole 
quantity there mentioned can be obtained 
without including any part of the high- 
way, will not alone exclude the highway 
from the deed : see Newhall v. lreson, 8 
Cush. 595. 

In Berridye v. Ward, 10 C. B. (N. 
S.) 400, the general rule was applied, 
although the deed referred to a plan, on 
which the lot conveyed was colored red, 
the roadway was uncolored, and although 
the quantity mentioned in the deed did 
not require any part of the road to fulfil 
it. 

So the general rule has been held to 
apply, although the deed also expressly 
grants a free use of the road or passage- 
way to the grantee, to be used in common 
with the grantor and his heirs. Such 
language may possibly be necessary in 
order to give the grantee a right to use 
the whole way as a passage, but does not 
necessarily show the grantor did not 
intend to also convey a fee in half of the 
way : see Stark v. Coffin, 105 Mass. 
330 ; Motley v. Sargent, 119 Id. 231. 

As to the exact point considered in the 
principal case, but few adjudged cases 
involve it. On the one hand it has been 
held that where land is conveyed as 
bounded on a street, which exists only 



by designation on a plan, and not yet 
made, the soil of the street, though 
belonging to the grantor, does not pass, 
but only a right of way over it : Palmer 
v. Dougherty, 33 Me. 502 ; Bangor 
House v. Brown, Id. 309 ; Southerland 
v. Jackson, 30 Me. 462. But sec Bis- 
sell v. New York Central Railroad Co., 
23 N. Y. 61. 

A somewhat similar decision was made 
in Brainard v. Boston Sr Ne>» York 
Central Railroad Co., 12 Gray 407, in 
which it was declared that a deed of land 
bounded on a passage-w'ay, which has 
never been used as a public or private 
way, by the grantor or any person, con- 
veys neither the fee nor any right of way 
in such passage-way. Whereas in Stark 
v. Coffin, 105 Mass. 328, it was decided 
that a deed bounded " by a passage-way 
of fifteen feet wide," leading from a 
public road to the land, conveyed to. the 
centre of such fifteen feet, although no 
such way then existed, or had ever been 
fenced off, but on the contrary the land 
conveyed and the adjoining land always 
remained open, without division or sepa- 
ration from each other, and with a front 
fence along the line of both and across 
the so-called passage-way. 

Edmund H. Bennett. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Michigan. 

DEWEY o. UNION SCHOOL DISTRICT OF THE CITY OF ALPENA. 

The act of God that will excuse the performance of a contract must be one ren- 
dering performance impossible. If it merely makes it difficult or undesirable, it is 
not sufficient. Thus, where schools were suspended on account of the prevalence 
of small-pox, the teacher remaining ready to perform his contract, he was not, by 
reason of such suspension, precluded from his right to compensation during such 
period. 

Error to Alpena. 

Holmes cf Carpenter, for plaintiff in error. 

Turnbull $ McDonald, for defendant in error. 
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Graves, J. — The plaintiff was regularly hired by the district to 
serve as a teacher in its public schools for ten months, for $130 per 
month. He entered on his duties on the 2d of September, and 
continued up to the 10th of December, at which time the district 
officers closed the schools, on account of the prevalence of small- 
pox in the city, and kept them closed thereafter, for the same rea- 
son, until the 17th of March. They were then re-opened, and the 
plaintiff resumed his duties. He was subsequently hired for the 
next school year, and his compensation was increased $100. The 
district refused to pay him for the period of suspension, and he 
brought this action to recover it. 

The claim was resisted on two grounds : 1. That on the second 
hiring it was mutually agreed that the addition of $100 to his com- 
pensation for incoming services should stand and be allowed and 
accepted in full satisfaction for pay during the time in question ; 
and 2. That the suspension was the effect of an overruling neces- 
sity, or, in other words, the act of God, and that all parts of the 
contract were suspended for the time being. 

The circuit judge submitted to the jury both questions in a very 
clear manner, and instructed them to find against the plaintiff, in 
case they were satisfied the alleged compromise was in fact entered 
into, or in case they should find that the small-pox was so prevalent 
that it became obligatory on the board to close the schools as a 
necessary step to prevent the spread of the disease and save human 
life. The jury returned a verdict in favor of the district ; but we 
cannot know with legal certainty whether they determined only one 
of these questions in favor of the district, or whether they so deter- 
mined both, and, of course, if one only was so decided, it is impossible 
to say which one. The evidence on the compromise was conflict- 
ing, and, as it appears in the record, the advantage was with the 
plaintiff. Still, if no other ground of defence had been laid, the 
verdict must have been conclusive. As just explained, it is not 
so now. 

The second objection must be briefly considered. Beyond con- 
troversy, the closing of the schools was a wise and timely expedient ; 
but the defence interposed cannot rest on that. It must appear 
that observance of the contract by the district was caused to be 
impossible by act of God. It is not enough that great difficulties 
were encountered, or that there existed urgent and satisfactory 
reasons for stopping the schools; but this is all the evidence 
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tended to show. The contract between the parties was positive 
and for lawful objects. On one side school-buildings and pupils 
were to be provided, and on the other personal service as teacher. 
The plaintiff continued ready to perform, but the district refused to 
open its houses and allow the attendance of pupils, and it thereby 
prevented performance by the plaintiff. Admitting that the cir- 
cumstances justified the officers, and yet there is no rule of justice 
which will entitle the district to visit its own misfortunes upon the 
plaintiff. He was not at fault. He had no agency in bringing 
about the state of things which rendered it eminently prudent to 
dismiss the schools. It was the misfortune of the district, and the 
district, and not the plaintiff, ought to bear it. 

The occasion which was presented to the district was not within 
the principle contended for. It was not one of absolute necessity, 
but of strong expediency. To let in the defence that the suspen- 
sion precluded recovery, the agreement must have provided for it. 
But the district did not stipulate for the right to discontinue the 
plaintiff's pay on the judgment of its officers, however discreet and 
fair, that a stoppage of the schools is found a needful measure to 
prevent their invasion by disease, or to stay or oppose its spread or 
progress in the community, and the contract cannot be regarded as 
tacitly subject to such a condition. 

The judgment must be reversed, with costs, and a new trial 
granted. 

Campbell and Cooley, JJ., concurred. 

It is laid down by a recent writer on With reference to the act of God, 
contracts, as a general rale, that impos- rendering performance impossible, Mr. 
sibility of performance arising after the Parsons says : "If the performance of a 
formation of the contract, whether such contract becomes impossible by the act 
impossibility originates in the default of of God, that is, by a cause which could 
the promisor or not, will not excuse not possibly be attributed to the promisor, 
the provisor from performance. If the and this impossibility was not among 
promisor makes the performance of his the probable contingencies which a pru- 
promise conditional upon its continued dent man should have foreseen and pro- 
possibility, the promisee takes the risk ; Tided for, it should seem that this would 
in the event of performance becoming constitute a sufficient defence." Citing 
impossible, the promisee must bear the Williams v. Lloyd, W. Jones 179, s. c. 
loss. But, if the promisor makes his nom. Williams v. Hide, Palmer 548; 
promise unconditionally, he takes the Lord v. Wheeler, 1 Gray 282 ; Oakley 
risk of being held liable, even though v. Morion, 1 Kern. 25 ; Harmony v. 
performance should become impossible Bingham, 2 Id. 98. "But to make 
by circumstances beyond his control : the act of God a defence, it must amount 
Anson on Contracts 314. to an impossibility of performance by 
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the promisor ; mere hardship or difficulty 
will not suffice." Citing Bullock v. 
Dommitt, 6 Tenn. 650 ; Brecknock Co. v. 
Pritchard, 6 Id. 750; Atkinson v. Ritchie, 
10 East 530 ; Gilpin v. Consequa, Pet. 
C. C. 86 ; Paradine v. Jane, Aleyn 
26 ; Huling v. Craig, Addison 342 ; 
Harmony v. Bingham, 2 Kern. 99, and 
Exposito v. Bomden, 4 Ell. & B. 693, 
reversed in 7 Ell. & B. 763. "So, 
the non-performance of the contract is 
not excused by an act of God, where it 
still may be substantially carried into 
effect, although the act of God makes 
a literal and precise performance of it 
impossible." Citing White v. Mann, 26 
Me. 361 ; Chapman v. Dalton, Plow- 
den 284 ; Holtham v. Ryland, 1 Eq. 
Cas. Abr. 18. 

The use of the term "act of God," 
with reference to such cases as that of 
Paradine v. Jane, and others cited 
above, has been criticized. See Baily v. 
DeCrespigny, Law Rep. 4 Q. B. 185. 
For a definition of the term, see 
Nugent v. Smith, Law Rep. 1 C. P. D. 
19, 423 ; Anson on Contracts 256. 

The exceptional cases where impossi- 
bility of performance (as distinguished 
from the express or implied exception of 
the act of God, forming a part of every 
contract entered into with a carrier) 
arising after the making of the contract, 
excuses non-performance, have been ar- 
ranged by Mr. Anson in his work on 
Contracts (p. 315) into three classes. 

1 . Where a legal impossibility arises 
from a change in the law of the country 
where the performance is to be made, the 
promisor is exonerated. 

Thus, where a lessor covenanted that 
neither he nor his assigns would erect any 
but ornamental buildings on land owned 
by him and adjoining certain premises 
demised by him ; and subsequently, a 
railway company, by authority of Par- 
liament, compulsorily took the land and 
built a station upon it ; and the lessee 
then sued the lessor upon the covenant, 
it was held, that he was not liable, the 



law having made performance impossi- 
ble : Baily v. De Crespigny, Law Rep. 
4 Q. B. 180. See, also, Brewster v. 
Kitchell, 1 Salk. 198. 

So, where the corporation of London 
raised large sums on bonds conditioned 
for the payment of certain yearly sums out 
of tolls and duties ; and by act of Parlia- 
ment the power to receive and apply 
those tolls and duties was subsequently 
taken away from the corporation ; in an 
action on the bonds it was held, that the 
performance of the obligation by the 
corporation having been rendered im- 
possible by act of the law, the obliga- 
tion was discharged and no action there- 
on would lie against the corporation : 
Brown v. Mayor fr C, 13 C B. N. S. 
828. 

2. " Where the continued existence 
of a specific thing (or person) is essen- 
tial to the performance of the contract, 
its destruction (or the death of the per- 
son) from no default of either party, 
operates as a discharge." 

Thus, where A. agreed with B. to 
give him the use of a music hall on cer- 
tain specified days for the purpose of 
holding concerts, with no express stipu- 
lation for the event of the destruction of 
the music hall by fire, and it was burned, 
it was held, that both parties were ex- 
cused from performance of the contract : 
Taylor v. Caldwell, 3 B. & S. 824. 

So, a lessee of coal mines covenant- 
ing to work them a certain time, will 
be excused from further performance, 
if the mines become exhausted before 
the expiration of such time : Walker v. 
Tucker, 70 111. 527 ; and A., who prom- 
ised to return ahorse to B. upon B.'s 
request, was excused for failing to do so, 
the horse having sickened and died be- 
fore B. asked for its return : Williams v. 
Lloyd, W. Jones 179, g. c. nom. Wil- 
liams v. Hide, Palmer 543 ; and see 
Knight v. Bean, 22 Me. 536. 

In Lord v. Wheeler, 1 Gray 282, a 
workman who had contracted to repair 
a house and out-buildings, and who had 
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nearly completed the repairs on the house 
when it and the out-buildings were 
burned, was held, excused by the 
fire, from completing his contract, and 
entitled to recover for repairs actually 
done. 

The plaintiffs contracted to erect 
certain machinery on the defendant's 
premises at specific prices for particular 
portions, and to keep it in repair for two 
years. After some portions of the work 
had been finished, and others were in 
course of completion, the premises and 
all the machinery and materials thereon 
were destroyed by an accidental fire : 
Held, that both parties were excused 
from the further performance of the con- 
tract : Appleby v. Myers, Law Rep. 2 
C. P. 651. Sec, also, Scully v. Kirk- 
patrick, 79 Penn. St. 324. 

To an action on a replevin bond it has 
been held to be a good defence that the 
property was destroyed in the hands of 
the plaintiff in replevin by the act of 
God before the judgment : Carpenter v. 
Stevens, 12 Wend. 589. This decision 
has, however, been questioned on the 
ground that if one takes property from 
its true owner, if it is destroyed in the 
taker's hands, he should sustain the loss 
and not the owner : Suydam v. Jenkins, 
3 Sandf. 643, per Duer, J. 

A. covenanted with his daughter's 
husband to give and bequeath her a 
share of his estate, but the daughter died 
before A., who, upon his decease, left 
his property to his widow and surviving 
children : Held, that the husband had no 
cause of action against A.'s executors, 
performance of A.'s covenant having 
been rendered impossible by the daugh- 
ter's death: Jones v. How, 9 C. B. 1. 

' ' A contract which has for its object 
the rendering of personal services, is 
discharged by the death or incapacitating 
illness of the promisor." 

Thus, in Robinson v. Davison, Law 
Rep. 6 Ex. 269, defendant contracted 
with plaintiff that the former's wife should 
play the piano at a concert on a specified 



day, on which day, however, she was 
unable to play because of illness. The 
contract contained no stipulation as to 
what was to be done in case the lady 
should be too ill to perform. In an 
action for this breach of contract it was 
held that his wife's illness and consequent 
incapacity excused defendant. 

So, in Boast v. Frith, Law Rep. 4 C. 
P. 1, the permanent illness of an ap- 
prentice was held a good defence to an 
action on the apprenticeship-deed- for a 
breach of an unconditional and absolute 
covenant therein to serve plaintiff. 

In Taylor v. Caldwell, supra, the court, 
per Blackburn, J., after reviewing the 
authorities, says : "In none of these 
cases is the promise in words other than 
positive, nor is there any express stipula- 
tion that the destruction of the person or 
thing shall excuse performance ; but that 
excuse is by law implied, because from 
the nature of the contract it is apparent 
that the parties contracted on the basis of 
the continued existence of the particular 
person or chattel." See, also, Uoast v. 
Frith, Law Rep. 4 C. P. 1, and, indeed, 
in all the three classes of cases the parties, 
when contracting, seem to have contem- 
plated that the person or subject-matter 
of the contract would continue to exist 
capable of doing or of having done to it 
the things stipulated to be performed. 

In the principal case, the subject- 
matter of defendant's promise was the 
furnishing of the school-building, the 
pupils to be instructed and the payment 
of a compensation for such instruction. 
Plaintiff promised substantially to furnish 
a teacher (himself), and to instruct. 
Teacher, school-house and pupils con- 
tinued to exist, and both teacher and 
pupils were respectively physically able 
to teach and be taught. The teacher was 
willing to teach and had he been allowed 
to keep open the school, children could 
have attended it notwithstanding the 
prevalence of the disease. There was no 
destruction of the subject-matter of the 
contract, and, as the pupils were not in- 
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capacitated from receiving instruction, Wend. 500 ; Ketzinger v. Sanborn, 70 

nor the teacher from giving it, there was 111. 146 ; Lewis v. Atlas M. L. I. Co., 61 

no such change in the condition of the Mo. 534; Thorp v. floss, 4 Abb. App. 

subject-matter as- rendered performance Dec. 416 ; Dermott v. Jones, 2 Wall. 1. 

impossible. The principal case is readily distinguish- 

The position of the court that mere able from any of those constituting the 

hardship or inconvenience attending per- three classes above named, and tested by 

formance will not excuse a breach, is sus- the rules above laid down, its decision is 

tained by many authorities. See Booth undoubtedly correct. 

v. Spuyten D. R. M. Co., 3 Thomp. & M. D. Ewell. 

C. (N. Y.) 368; Beebe v. Johnson, 19 Chicago, June 11th 1880. 



Court of Errors and Appeals of New Jersey. 

JOHN PALYS v. HUGH J. JEWETT, Receiver. 

A person having a legal cause of action sounding merely in tort, against a receiver 
appointed by the Court of Chancery, has a right to pursue his redress by an action 
at law. 

Such action cannot be brought without the permission of the chancellor, but such 
permission cannot be refused, unless the claim preferred be manifestly unfounded 
and vexatious. 

The power of the chancellor in this respect considered. 

As the right of the chancellor to sanction the bringing of the action, conferred a 
scintilla of jurisdiction over the case, and the parties proceeded to try the cause 
before the vice-chancellor : Held, that the Court of Appeals could lawfully exercise 
its jurisdiction by way of review, and, the decree being reversed, the complain- 
ant's damages were ascertained and adjudged to him on this appeal. 

This was a suit against the defendant, as the receiver of the 
Erie Railway, for damages alleged to have been sustained by the 
plaintiif by reason of the negligence of the employees of the 
receiver in the management of a train of cars. 

The trial took place before the vice-chancellor, who found against 
the plaintiif. This decision was appealed from. See 3 Stewart 
604. 

Ruser and McCreery, for appellant. 

O. Parker, for respondent. 

The opinion of the court was delivered by 

Beasley, C. J. — In looking into the propriety of trying a case 
of this kind in chancery, I find in the precedents no warrant what- 
ever for such a practice. Such a course is contrary, as it would 
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